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DETAILED ACTION 

1 . Claims 1 , 6 - 1 7, 22 - 32 and 35-45 are presented for examination. 

Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

3. Claim 16 is rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. 

4. Claims 16 states a "computer readable medium having computer-executable instructions 
to perform a method". The "computer readable medium" is not defined in the specification as 
being either hardware or software. The "computer readable medium" only states "having 
computer-executable instructions" which can be interpreted as solely software per se. Applicant 
need to cancel or amend the claims to state hardware that is found in the specification that the 
executable instructions is stored thereon . Furthermore, if amendments are made, the Applicant 
needs to point to the section(s) of the specification that support this amendment. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
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having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

6. Claims 1, 6 - 17, 22 - 32 and 35 - 45 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over TunniclifTe et al. (6272110), hereinafter Tunnicliffe, in view of Datta et 
al. (6209033), hereinafter Datta, in further view of Vogl et al. 7403994, hereinafter Vogl. 

7. Referencing claim 1, as closely interpreted by the Examiner, TumiiclifFe teaches a 
method of maintaining bandwidth capacity of a network comprising: 

8. defining fiiture times at which a bandwidth capacity of the network is evaluated, (e.g., 
col. 4, lines 20 - 59); 

9. determining a total bandwidth capacity of the network (TNC) at each of the fixture times, 
(e.g., col. 4, lines 20 - 59); 

10. determining a total demand of users (TUD) for the network at each of the fixture times, 
(e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55); 

1 1 . determining, by a processor, a predicted utilization (PU) of the network at each of the 
future times as a fimction of the total demand of users (TUD) and the total bandwidth capacity of 
the network (TNC), (e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55); 

12. defining a maximum acceptable utilization of the network at each of the fiiture times, 
(e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55); 

13. comparing, by a processor, the predicted utilization (PU) of the network to at least one of 
the maximum and minimum acceptable utilization of the network at each of the fiiture times, 
(e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55); and 
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14. determining in response to the comparing, for each future time, a change in network 
bandwidth capacity (DCNC) to be applied to the network in order to increase or decrease the 
bandwidth capacity of the network, (e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55), but does not 
specifically teach the change in total network; 

1 5 . defining a maximum acceptable utilization and a minimum acceptable utilization of the 
network. 

16. Datta teaches the change in total network, (e.g., col. 6, line 65 - col. 7, line 9); 

17. defining a maximum acceptable utilization and a minimum acceptable utilization of the 

network, (e.g., col. 3, lines 11-35, upper and lower); 

18. comparing, by a processor, the predicted utilization (PU) of the network to at least one of 
the maximum and minimum acceptable utilization of the network, (e.g., col. 11, line 60 - col. 12, 
line 7). 

19. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine Datta's changing of the entire network and multiple bandwidth thresholds 
with Tunnicliffe's teachings of specific changes in bandwidth and client capacity since it has 
been held that mere duplication of parts, i.e. utilizing Tunnicliffe's one device increase or 
decrease of bandwidth in multiple devices that would make up an entire network such as Datta, 
would only take one of ordinary skill to perform, In re Harza, 274 F.2d 669, 124 USPQ 378 
(CCPA 1960). Furthermore, utilizing multiple thresholds, i.e., max and min, allows the system to 
monitor a client and keep them in an acceptable range so that the client does not go over or too 
under what they are allotted. Tunnicliffe and Datta do not specifically teach determining at each 
of the fixture times a lead time for adding a product for applying the determined DCNC to the 
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network, wherein the lead time indicates an amount of time needed for delivery and installation 
of purchased DCNC; and 

20. in advance of each of the fiiture times based on the lead time determined with respect to 
each of the future times, initiating efforts to obtain the product for applying the determined 
DCNC. 

21 . Vogl more clearly teaches determining at each of the fiiture times a lead time for adding a 
product for applying the determined DCNC to the network, wherein the lead time indicates an 
amount of time needed for delivery and installation of purchased DCNC, (e.g., col. 10, line 12 - 
col. 11, line 29, col. 11, line 63 - col. 12, line 57); and 

22. applying the determined DCNC in advance of each of the fiiture times based on the lead 
time determined with respect to the fiiture times, (e.g., col. 10, line 12 - col. 11, line 29, col. 11, 
line 63 - col. 12, line 57) 

23. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine Vogl with the combine inventions of Tunnicliffe and Datta's because 
allowing a time for a user to determine if there is a need for more "product" allows the system to 
better tailor to the needs of the user and develop a "product" that fits their needs. 

24. Referencing claim 6, as closely interpreted by the Examiner, Tunnicliffe teaches 
determining a total bandwidth capacity of the network (TNC) at each of the future times is a 
fimction of determining a present bandwidth capacity of the network (PNC) and identifying a 
planned change in network bandwidth capacity (PCNC) to be applied the network between a 
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present time and each of the future times , (e.g., col. 3, lines 22 - 55). 

25. Referencing claim 7, as closely interpreted by the Examiner, Tiinnicliffe determining a 
change in network bandwidth capacity (DCNC) is a function of one or more of the following: 

26. a current utilization (CU) of the network, a growth trend of a utilization of the network, 
or a cost measure of a bandwidth capacity to be added to the network , (e.g., col. 3, lines 22 - 
55). 



27. Referencing claim 8, as closely interpreted by the Examiner, Tunnicliffe teaches said 
current utilization (CU) of the network is indicative of a high percent usage of a present 
bandwidth capacity of the network (PNC) for a particular percentage of time , (e.g., col. 4, lines 
20 - 59, col. 5, lines 4 - 55). 



28. Referencing claim 9, as closely interpreted by the Examiner, Tunnicliffe teaches the 
growth trend is based on a regression of data representative of a past growth of the utilization of 
the network , (e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55). 



29. Referencing claim 10, as closely interpreted by the Examiner, Tunnicliffe teaches 
determining a total demand of users (TUD) for the network at each of the future times is a 
fimction of determining a present demand of users (PUD) for the network and determining a 
change in demand of users (CUD) for the network between a present time and each of the future 
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times , (e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55). 

30. Referencing claim 1 1, as closely interpreted by the Examiner, TunniclifFe teaches 
determining an anticipated change in demand of users (CUD) for the network comprises 
determining a demand requirement for a roll-out of an application operating via the network , 
(e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55). 

3 1 . Referencing claim 12, as closely interpreted by the Examiner, TunniclifFe teaches 
determining a predicted utilization (PU) of the network at each of the future times comprises 
dividing the total demand of users (TUD) for the network by the total bandwidth capacity of the 
network (TNC) at each of the fixture times , (e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55). 

32. Referencing claim 13, as closely interpreted by the Examiner, Tunnicliffe teaches the 
acceptable utilization of the network is a fiinction of a response time of an application operating 
via the network , (e.g., col. 3, lines 22 - 55). 

33. Referencing claim 14, as closely interpreted by the Examiner, Tunnicliffe teaches the 
response time of the application is a function of one or more of the following: 

34. a distance between a client and a server of the application wherein said cUent and server 
are coupled to the network, a connection speed of the client to the network, or a utilization of the 
network during a period of time at which the client accesses the application , (e.g., col. 4, lines 
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20 - 59, col. 5, lines 4 - 55). 

35. Referencing claim 15, as closely interpreted by the Examiner, TunniclifFe teaches 
planning a budget for applying the determined change in network bandwidth capacity (DCNC) to 
the network and determining a cost measure of the determined change in network bandwidth 
capacity (DCNC) , (e.g., col. 4, lines 20 - 59, col. 5, lines 4 - 55). 

36. Claims 16, 17, 22 - 32 and 35 - 45 are rejected in the same light as the above claims and 
their teachings can also be found in the above cited areas of the prior art. 

37. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over Tunnicliffe, 
Datta and Vogl in further view of Westphal (2004/0202160). 

38. As per claim 42, as closely interpreted by the Examiner, Tunnicliffe, Datta and Vogl 
teach a type of determining a cost measure of the determined change in network bandwidth 
capacity comprises determining a monetary cost measure of the determined change in network 
bandwidth capacity by analyzing past trends of cost increases or decreases for networks, (see 
above cited areas of both references), but does not teach of similar size, distance, and location. 
Westphal teaches network clusters that are identical in topology and load balancing between the 
two identical networks based on how much load is on one cluster or it's cost as it can be 
interpreted, (e.g., ^ 0019, 0025). It would have been obvious to one of ordinary skill in the art at 
the time the invention was made to combine Westphal' s ability to determine load or the cost of 
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two identical networks with the combine teachings of Tunnicliffe, Datta and Vogl that teach the 
prediction of network capacity of a network since, in the combination of the references, if the 
two networks are identical, than it would be obvious to utilize the same cost of one network with 
the other since they have the same traits, i.e., size and distance. 

Response to Arguments 

39. Applicant's arguments with respect to claims 1, 6 - 17, 22 - 32 and 35 - 45 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

40. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi-om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DAVID E. ENGLAND whose telephone number is (571)272- 
3912. The examiner can normally be reached on Mon-Thur, 7:30-5:30. 

If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's 
supervisor, Tenia Dollinger can be reached on 571-272-4170. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

David E. England 
Primary Examiner 
Art Unit 2443 

/David E. England/ 

Primary Examiner, Art Unit 2443 



